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and  

The Ministry of Defence (Nuclear Policy)  
December 2017 – November 2018. 

 
Preamble 
 
This  exchange of letters and emails was prompted by my personal concern  as  to  whether  the 
Commanding Officer (CO) of a Trident submarine could be placed in legal jeopardy should he be 
called upon to fire. I thought it appropriate to write in the first instance to Rear Admiral 
Submarines who heads up the submarine service. He obviously felt it was not appropriate for 
himself to reply because he  passed my letter to MOD/Nuclear Policy. It is perhaps a sign of just how 
closely controlled nuclear matters are by that department that he felt unable to advise me that this was 
what he was required to do. It also struck me as somewhat ‘Orwellian’ that, when the MOD responded, 
it did so anonymously.  
 
Essentially, I was asking questions that I would want answers to if I was a new CO prior to 
going on patrol. As MOD accepts (para 4 of Document 2), the legality of a decision to fire 
nuclear weapons depends on a very wide range of factors which a CO has to consider. As a 
military commander, he would turn to the advice contained in the  Manual on  the  Law of  
Armed Conflict (JSP 383) which specifically requires him to verify targets and observe the 
rules of proportionality for the protection of civilians as contained in Additional Protocol 1 (AP1) 
to the Geneva Conventions. This means it is not sufficient for the CO solely to authenticate that 
the Prime Minister has authorised the order. He must personally weigh the consequences in 
the light of existing International Law. 
 
In the correspondence that followed, the MOD consistently repeated that Government policy 
complies with International Law. Eventually, when pressed on the accuracy of the advice  
provided  in JSP 383  (Document 8), it provided an explanation as to why the JSP explicitly 
states that AP1 only applies to conventional and not to nuclear weapons. MOD said the reason 
is that the use of nuclear weapons was not specifically discussed at the diplomatic conference 
that adopted AP1 in 1977. It is correct that the conference left  discussion on which weapons 
might break the rules to other international legal and jurisdiction bodies and focused entirely 
on the rules. This explanation is not contained in JSP 383 and so military commanders would 
reasonably deduce that it was a specific conclusion of the conference that nuclear weapons 
would not breach the rules rather than the UK (and four other States) asserting an opinion 
which was not shared by the 169 other States party to AP1.  

 

At  the  end  of  the  correspondence  any doubts  I  might  have had as to whether  my concerns were 
justified had increased. The fact that HMG has spent so much effort on artificially seeking quasi 
legal loopholes to justify its nuclear weapons policy gives rise to fundamental questions about 
the ethics and legality of that policy. More worryingly, it confirms that our Trident submarine 
COs are not being provided with accurate legal facts with which  to form their own ethical 
and legal judgements.  

 

Commander R  Forsyth  RN (Ret’d)  

26 December 2018 



Documents following: 

1. 28 December 2017 - my letter to Admiral Weale (Rear Admiral Submarines)
2. 12 February 2018 - MOD reply to my letter of 28 December to Admiral Weale
3. Email Exchange with MOD regarding no signatory to their 12 February letter
4. 7 March - my reply to MOD’s letter of 12 February
5. 12 April - MOD reply to my letter of 7 March
6. 12 April - my email to MOD
7. 11 September – my email to MOD regarding a Parliamentary Question by Caroline

Lucas MP
8. 3 October - MOD reply to my email of 11 September
9. 8 October - my reply to MOD’s letter of 3 October
10. 7 November – MOD reply to my letter of  8 October
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�
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F r o m : C o m m a n d e r R F o r s y t h R N ( R e t ’ d )T h e S t i l e H o u s eD e d d i n g t o nO X 1 5 0 S Rr o b e r t . s . f o r s y t h @ g m a i l . c o mM r J u l i a n K e l l yD i r e c t o r G e n e r a l N u c l e a r S e c r e t a r i a tM O D M a i n B u i l d i n gL o n d o n S W 1 A 2 H B7 M a r c h 2 0 1 8D e a r M r K e l l yN u c l e a r W e a p o n s P o l i c yY o u r R e f e r e n c e : T O 2 0 1 8 / 0 2 1 3 2 d a t e d 1 2 F e b r u a r y 2 0 1 8I a m w r i t i n g i n r e s p o n s e t o t h e r e f e r e n c e w h i c h b o r e n o s i g n a t u r e o r n a m e . I u n d e r s t a n d t h a t “D u e t o t h e s e n s i t i v e n a t u r e o f o u r w o r k , i t i s o u r p o l i c y n o t t o r e l e a s e n a m e s o f i n d i v i d u a l sb e l o w 1 * l e v e l . ” .I n t h e f i r s t i n s t a n c e , I w o u l d h a v e t h o u g h t t h a t m y l e t t e r , b e i n g f r o m a f o r m e r E x e c u t i v e O f f i c e ro f a n S S B N , C o m m a n d i n g O f f i c e r o f t w o s u b m a r i n e s ( i n c l u d i n g a n S S N ) a n d C o m m a n d i n gO f f i c e r ( T e a c h e r ) o f t h e C o m m a n d i n g O f f i c e r ’ s Q u a l i f y i n g C o u r s e ( P e r i s h e r ) , d e s e r v e d ar e s p o n s e f r o m a t l e a s t 1 * s t a r l e v e l o n s u c h a s e r i o u s s u b j e c t .S e c o n d l y , f o r a G o v e r n m e n t D e p a r t m e n t t o h i d e b e h i n d a n o n y m i t y c o m e s a c r o s s a s s o m e w h a t‘ O r w e l l i a n ’ a n d s u g g e s t s t h a t n o o n e i s p r e p a r e d t o a c c e p t r e s p o n s i b i l i t y f o r i t s c o n t e n t s e v e nt h o u g h t h e r e f e r e n c e w a s w r i t t e n i n t h e f i r s t p e r s o n . I c o n s i d e r t h a t t h e s t a f f o f t h e N u c l e a rS e c r e t a r i a t s h o u l d b e a s p u b l i c l y a c c o u n t a b l e b y n a m e a s a n y o t h e r G o v e r n m e n t D e p a r t m e n t .Y o u r d e p a r t m e n t ’ s r e p l y l a i d o u t t h e G o v e r n m e n t ’ s p o s i t i o n a n d , i n d o i n g s o , m a d e s o m es w e e p i n g a s s u m p t i o n s . I w o u l d l i k e t o c o m m e n t o n t w o o f t h e s e :1 . T h e f a c t t h a t n u c l e a r w e a p o n s h a v e n e v e r b e e n u s e d s i n c e 1 9 4 5 i s n o p r o o f o f d e t e r r e n c eh a v i n g w o r k e d ; i t i s a n o p i n i o n . O t h e r s h a v e d i f f e r e n t o p i n i o n s a n d w o u l d s a y t h a t i t i se n t i r e l y p o s s i b l e t h a t n o n a t i o n , a w a r e o f t h e d e v a s t a t i n g c o n s e q u e n c e s , e v e r s e r i o u s l yi n t e n d e d t o u s e n u c l e a r w e a p o n s b u t f e l t d r i v e n t o k e e p u p w i t h t h e n u c l e a r a r m s r a c e .2 . I t i s a t r u i s m t o s a y t h a t y o u c a n n o t u n i n v e n t n u c l e a r w e a p o n s ; n o m o r e c a n y o u u n i n v e n tc h e m i c a l a n d b i o l o g i c a l w e a p o n s o r a n y o t h e r f o r m o f w a r f a r e . Y o u c a n , h o w e v e r , d e c i d et o p r o h i b i t t h e m i n t h e s a m e w a y t h a t c h e m i c a l a n d b i o l o g i c a l w e a p o n s h a v e b e e n b yi n t e r n a t i o n a l a g r e e m e n t s – t o w h i c h t h e U K i s p a r t y . T h e U N T r e a t y o n t h e P r o h i b i t i o no f N u c l e a r W e a p o n s s e e k s t o d o j u s t t h a t b u t t h e U K h a s e l e c t e d n o t t o s i g n i t .I n o t e a l s o t h a t t h e G o v e r n m e n t a d d e d a R e s e r v a t i o n t o P r o t o c o l 1 o f t h e G e n e v aC o n v e n t i o n s w h e n t h e y s i g n e d i t . T h e P r o t o c o l i n c l u d e s a l a r g e n u m b e r o f p r o v i s i o n s f o rt h e p r o t e c t i o n o f c i v i l i a n s i n w a r f a r e . T h e U K R e s e r v a t i o n r e a d s i n p a r t " . . . t h e r u l e s . . . d on o t h a v e a n y e f f e c t o n a n d d o n o t r e g u l a t e o r p r o h i b i t t h e u s e o f n u c l e a r w e a p o n s . " T h i sR e s e r v a t i o n w a s r e p e a t e d i n 1 9 9 8 a n d c l e a r l y i s a n a t t e m p t t o p r o v i d e l e g a l c o v e r f o r t h eu s e o f n u c l e a r w e a p o n s w h i l e c o n t i n u i n g t o c o m p l y w i t h t h e b a n o n t h e m u c h l e s s l e t h a lc h e m i c a l a n d b i o l o g i c a l w e a p o n s .
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O n e G o v e r n m e n t p o l i c y t h e r e f e r e n c e d i d c o n f i r m , h o w e v e r , w a s t h a t i t w a s p r e p a r e d t o p r e �e m p t a n a t t a c k e m p l o y i n g F i r s t U s e o f n u c l e a r w e a p o n s i f i t e v e r c o n s i d e r e d t h i s n e c e s s a r y .T h e r e f e r e n c e c l e a r l y s t a t e s t h a t t h i s o p t i o n i s n o t r u l e d o u t � s o b y d e f i n i t i o n i t c a n a l s o b er u l e d i n . T h e S e c r e t a r y o f S t a t e f o r D e f e n c e , i n a 2 0 0 2 B B C i n t e r v i e w , a l s o s a i d t h a t t h e U Kw a s p r e p a r e d t o u s e n u c l e a r w e a p o n s a g a i n s t r o g u e s t a t e s s u c h a s I r a q i f t h e y u s e d “ w e a p o n so f m a s s d e s t r u c t i o n ” i . e . i n c l u d i n g n o n � n u c l e a r o n e s . T h i s w a s a l s o i m p l i c i t i n t h e P r i m eM i n i s t e r ’ s a n s w e r t o a q u e s t i o n f r o m t h e O p p o s i t i o n i n t h e P a r l i a m e n t a r y D e b a t e o n 1 8 J u l y2 0 1 6 i n w h i c h s h e a l s o s a i d t h a t a n y o n e w h o d i d n o t s u p p o r t h e r v i e w w a s ‘ a t r a i t o r ’ . T h i sc o m m e n t p l a c e s t h e C O o f a n S S B N o n p a t r o l i n a n i n v i d i o u s p o s i t i o n f a c e d w i t h a p e r s o n a ld e c i s i o n a s t o w h e t h e r a n o r d e r t o f i r e i s l e g a l , o b s e r v i n g t h a t b l i n d o b e d i e n c e t o a s u p e r i o r ’ so r d e r , e v e n u n d e r c o e r c i o n , i s n o t a d e f e n c e . O n e h o p e s t h a t i t w a s p o l i t i c a l h y p e r b o l e .I n j u s t i f i c a t i o n o f G o v e r n m e n t p o l i c y , a n d t h e r e b y i m p l y i n g S S B N C O s w o u l d b e l e g a l l y s a f e ,t h e r e f e r e n c e p a r a p h r a s e d t h e 1 9 9 6 I n t e r n a t i o n a l C o u r t o f J u s t i c e ’ s ( I C J ) A d v i s o r y O p i n i o n ,p a r a 9 6 h e r e q u o t e d i n f u l l :“ . . t h e c o u r t c a n n o t c o n c l u d e d e f i n i t i v e l y w h e t h e r t h e t h r e a t o r u s e o f n u c l e a r w e a p o n sw o u l d b e l a w f u l o r u n l a w f u l i n a n e x t r e m e c i r c u m s t a n c e o f s e l f Â d e f e n c e , i n w h i c h t h ev e r y s u r v i v a l o f a S t a t e w o u l d b e a t s t a k e . ”T h e l o g i c a l i n t e r p r e t a t i o n o f t h i s , a s t h e r e f e r e n c e c o r r e c t l y s a i d , i s ‘ t h a t l e g a l i t y c a n o n l y b ed e t e r m i n e d i n t h e l i g h t o f t h e s p e c i f i c c i r c u m s t a n c e s . . ’ B e a r i n g i n m i n d t h a t t h e O p i n i o n a l s os a y s e l s e w h e r e :‘ s e l f Â d e f e n c e … w o u l d w a r r a n t o n l y m e a s u r e s w h i c h a r e p r o p o r t i o n a l t o t h e a r m e da t t a c k ’ ( M y e m p h a s i s . P a r a s 4 1 & 4 2 )" . . . . I n t h e v i e w o f t h e v a s t m a j o r i t y o f S t a t e s t h e r e c a n b e n o d o u b t a s t o t h e a p p l i c a b i l i t yo f h u m a n i t a r i a n l a w t o n u c l e a r w e a p o n s … T h e C o u r t s h a r e s t h a t v i e w … I n g e n e r a l ,i n t e r n a t i o n a l h u m a n i t a r i a n l a w b e a r s o n t h e t h r e a t o r u s e o f n u c l e a r w e a p o n s a s i t d o e so f o t h e r w e a p o n s . " ( P a r a s 8 5 & 8 6 )" A t h r e a t o r u s e o f n u c l e a r w e a p o n s s h o u l d a l s o b e c o m p a t i b l e w i t h t h e r e q u i r e m e n t so f t h e i n t e r n a t i o n a l l a w a p p l i c a b l e i n a r m e d c o n f l i c t , p a r t i c u l a r l y t h o s e o f t h e p r i n c i p l e sa n d r u l e s o f i n t e r n a t i o n a l h u m a n i t a r i a n l a w . . . " ( P a r a s 1 0 5 . 2 d )… t h e n i t i s a p p a r e n t t h a t t h e f u l l o p i n i o n , t a k e n t o g e t h e r w i t h t h e G e n e v a C o n v e n t i o n s a n d t h eR o m e S t a t u t e o f t h e I C C ( 2 0 0 2 ) , m e a n s t h a t c o n f i r m i n g c o m p l i a n c e w i t h I n t e r n a t i o n a lH u m a n i t a r i a n L a w f o r a n y u s e o f n u c l e a r w e a p o n s i s l i k e l y t o b e u n s u c c e s s f u l . I n a n y c a s e i tw i l l b e a n e x t r e m e l y d i f f i c u l t , c o m p l e x a n d t i m e c o n s u m i n g p r o c e s s . T h e i n t r o d u c t i o n o fp o l i c i e s o f F i r s t u s e a n d / o r a g a i n s t t h r e a t s n o t n e c e s s a r i l y f r o m n u c l e a r w e a p o n s h a s m a d e t h el e g a l p o s i t i o n e v e n m o r e c o m p l e x , e v e n l e s s l i k e l y t o b e a p p r o v e d a n d o n e w h i c h a n S S B NC O o n p a t r o l c a n n o t p o s s i b l y r e s o l v e l e g a l l y f o r h i m s e l f . A s I a s k e d i n m y o r i g i n a l l e t t e r , h o wi s t h e C O a t s e a p r o t e c t e d f r o m p o t e n t i a l l e g a l j e o p a r d y ?U n d e r t h e s e c i r c u m s t a n c e s , s h o u l d t h e G o v e r n m e n t n o t r e v e r t , a t t h e v e r y l e a s t , t o a p o l i c y o fN o F i r s t U s e a n d e v e n t h e n o n l y i n r e s p o n s e t o a n a t t a c k w i t h n u c l e a r w e a p o n s ? T h i s w o u l da l l o w t h e C O t o k n o w b e f o r e s a i l i n g w h a t t h e s o l e c r i t e r i a w o u l d b e f o r o r d e r i n g m i s s i l e l a u n c h .H e c a n t h e n m a k e a p e r s o n a l d e c i s i o n a s t o w h e t h e r h e c a n a c c e p t r e s p o n s i b i l i t y t o a u t h o r i s et h e l a u n c h .Y o u r s s i n c e r e l y



M i n i s t r y o f D e f e n c eM a i n B u i l d i n gW h i t e h a l lL o n d o n S W 1 A 2 H BU n i t e d K i n g d o mT e l e p h o n e :E m a i l : + 4 4 ( 0 ) 2 0 7 2 1 8 9 0 0 0N u c l e a r 7S e c r e t a r i a t T e a m @ m o d . g o v . u kC o m m a n d e r ( R t d ) R o b e r t F o r s y t hT h e S t i l e H o u s eN e w S t r e e tD e d d i n g t o nO x f o r d s h i r eO X 1 5 0 S R O u r R e f e r e n c e :T O 2 0 1 8 / 0 3 7 5 01 2 A p r i l 2 0 1 8D e a r C o m m a n d e r F o r s y t hT h a n k y o u f o r y o u r l e t t e r o f 7 M a r c h t o J u l i a n K e l l y , D i r e c t o r G e n e r a l N u c l e a r . I h a v e b e e n a s k e dt o r e s p o n d o n h i s b e h a l f , a s I a m t h e h e a d o f t h e D e f e n c e N u c l e a r o r g a n i s a t i o n ’ s s e c r e t a r i a t t e a m .A s I a m s u r e y o u w i l l u n d e r s t a n d , t h e M i n i s t r y O f D e f e n c e r e c e i v e s a h i g h v o l u m e o fc o r r e s p o n d e n c e , p a r t i c u l a r l y r e g a r d i n g t h e U n i t e d K i n g d o m ’ s ( U K ) n u c l e a r d e t e r r e n t , a n d a s s u c hi t i s n o t p o s s i b l e f o r e a c h t o h a v e a r e s p o n s e a t O n e 7 S t a r l e v e l . A l s o , i n t h e c o n t e x t o f n u c l e a rm a t t e r s , i t i s n o r m a l p r a c t i c e t o n o t r e l e a s e t h e n a m e s o f j u n i o r s t a f f h e n c e t h e r e a s o n f o r n oi n d i v i d u a l ’ s n a m e a p p e a r i n g i n t h e s i g n a t u r e b l o c k . T h i s i n f o r m a t i o n i s c o n s i d e r e d p e r s o n a li n f o r m a t i o n a n d i s p r o t e c t e d u n d e r t h e F r e e d o m o f I n f o r m a t i o n A c t 2 0 0 0 a s w e l l a s t h e D a t aP r o t e c t i o n A c t 1 9 9 8 .I a m s o r r y t h a t y o u f e l t t h a t t h e r e s p o n s e f r o m t h e D e p a r t m e n t , d a t e d 1 2 F e b r u a r y , f e l l s h o r t o fa n s w e r i n g t h e p o i n t s y o u m a d e . T h a t w a s c e r t a i n l y n o t t h e i n t e n t a n d I w i l l n o w e n d e a v o u r t or e s p o n d t o t h e m . I m u s t , h o w e v e r , f i r s t a d d r e s s y o u r a s s e r t i o n t h a t t h e P r i m e M i n i s t e r s a i d i nP a r l i a m e n t t h a t a n y o n e w h o d i d n o t s u p p o r t h e r i n t h e u s e o f n u c l e a r w e a p o n s w a s a “ t r a i t o r ” . T h a ti s n o t t h e c a s e . T h e P r i m e M i n i s t e r w a s a s k e d i f s h e w o u l d a u t h o r i s e a n u c l e a r s t r i k e . H a n s a r dr e c o r d s t h e e x c h a n g e a n d t h e p o i n t b e i n g m a d e , a l s o h i g h l i g h t e d i n t h e l e t t e r o f 1 2 F e b r u a r y , w a st h a t i f o n e b e l i e v e d t h e n u c l e a r d e t e r r e n t t o b e o u r u l t i m a t e s e c u r i t y g u a r a n t e e , a s s u c c e s s i v eg o v e r n m e n t s h a v e , t h e n i t m u s t b e a c c e p t e d t h e r e a r e c i r c u m s t a n c e s i n w h i c h i t s u s e w o u l d b ej u s t i f i e d . T h e r e f o r e , t o p r o v i d e a n y o t h e r a n s w e r t h a n t h a t g i v e n b y t h e P r i m e M i n i s t e r w o u l du n d e r m i n e t h e c r e d i b i l i t y o f o u r d e t e r r e n t a n d o u r n a t i o n a l s e c u r i t y .I n o t e y o u r v i e w t h a t i t i s a n o p i n i o n t o s u g g e s t t h a t d e t e r r e n c e i s w o r k i n g a s a n u c l e a r w e a p o nh a d n o t b e e n u s e d s i n c e 1 9 4 5 . N e v e r t h e l e s s , t h e U K h a s l o n g b e e n c l e a r t h a t o u r i n d e p e n d e n tn u c l e a r d e t e r r e n t e x i s t s t o d e t e r t h e m o s t e x t r e m e t h r e a t s t o o u r n a t i o n a l s e c u r i t y a n d w a y o f l i f e ,a n d t h a t o f o u r a l l i e s . I t h a s d o n e s o f o r o v e r 6 0 y e a r s a n d , w i t h t h e G o v e r n m e n t ’ s d e c i s i o n t om a i n t a i n t h e d e t e r r e n t , w i l l h e l p g u a r a n t e e o u r s e c u r i t y i n t o t h e 2 0 5 0 s a n d b e y o n d . T o b e c l e a r w eh o p e n e v e r t o e m p l o y n u c l e a r w e a p o n s b u t t o d e l i v e r a d e t e r r e n t e f f e c t u n d e r a l l c i r c u m s t a n c e s .T h e U K r e m a i n s c o m m i t t e d t o c r e a t i n g t h e c o n d i t i o n s f o r a w o r l d w i t h o u t n u c l e a r w e a p o n s .H o w e v e r , a s p r e v i o u s l y s t a t e d , w e d o n o t b e l i e v e t h e U n i t e d N a t i o n s t r e a t y o n t h e p r o h i b i t i o n o fn u c l e a r w e a p o n s w i l l b r i n g u s c l o s e r t o t h i s g o a l . W e c o n s i d e r t h e s t e p b y s t e p a p p r o a c h t o
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